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  IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

 

SESSIONS CASE NO. 28/2015 

GR CASE NO.588/2015 

U/s 341/326/307 of IPC 

 

State 

-Vs- 

   Md. Kamal Seikh    ------   Accused 

 

Present 

Smti Munmun B.Sarma 

Asst. Sessions Judge 

Tezpur, Sonitpur 

 

Counsel for Prosecution : Mr. N. K. Mishra, Addl. PP 

Counsel for Defence  :  Mr. P. Borah, Advocate 

   

 

Evidence  : 08-07-2015, 28-08-2015, 18-01-2016, 11-02-2016  & 12-01-2017 

Argument : 16-02-2017   

Judgment : 28-02-2017   

 

JUDGMENT 

 

1) On 20-03-2015 the complainant Md. Nerea Alam Mulla filed an FIR at Missamari 

PS stating inter-alia that on 19-03-2015 at around 9-45 p.m. when his father Dulal Mulla 

was returning from Garubandha daily market on a motorcycle, accused Kamal Seikh 

restrained him on the road near Patidoi Verela and caused injuries on his neck and back 

with a sword with an intention to kill him. Immediately, his father was shifted first to 
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Garubanda State Hospital, then to Tezpur Medical College & wherefrom to Guwahati 

Narayana Hospital for better treatment.  

 

2) On receipt of the FIR, it was registered u/s 341/324/307 of IPC against the 

accused Md. Kamal Seikh. The police went to the place of occurrence and examined the 

available witnesses. Statements of the witnesses were recorded and medical examination 

of the injured was done. On completion of investigation, a prima facie case having 

appeared, the IO submitted charge sheet against accused Kamal Seikh u/s 341/326/307 

IPC to stand trial in open court.  

 

3) Cognizance of the offence was taken against the accused Kamal Seikh by Judicial 

Magistrate, 1st Class, Tezpur & after his appearance the case was committed to the 

Hon’ble Sessions Judge, Sonitpur (Tezpur), and thereafter the case was made over to this 

Court for disposal. Accordingly, this Court took-up the trial of the case and considering the 

materials available on Case Record and Case Diary and prima facie case having appeared 

u/s 341/326/307 IPC, charge was framed and the contents of the offence was read over 

and explained to the accused person Kamal Seikh, to which he pleaded not guilty and 

claimed to be tried. To prove the offence u/s 341/326/307 IPC against the accused, the 

prosecution side exhibited seven documents & examined the following 10 (ten) witnesses- 

a) PW1 – Md. Nerea Alam Mulla (the complainant)  

b) PW2 – Md. Dulal Mulla ( injured) 

c) PW3 – Md. Abdul Kadir 

d) PW4 – Md. Bapi Kazi 

e) PW5 – Md. Abdul Majid 

f) PW6 – Md. Azizul Seikh 

g) PW7 – Sri Alokesh Patowary 

h) PW8 – Md. Sinaz Kazi 

i) PW9 – Dr. Saromai Saikia Bezbaruah, (Medical Officer) 

j) PW10– Nurul Hussain, IO of the case 
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To substantiate his claim, defence did not examine any witness. The accused person’s 

case, as could be ascertained from cross-examination of the prosecution witnesses was 

that of total denial. 

 

4) The point for determination is as follows – 

(1) Whether the accused persons Kamal Seikh, on 19-03-2015, at about 9.45 p.m., 

wrongfully restrained Dulal Mulla, while he was returning from Garubandha Daily 

Market on motorcycle, thus, committing an offence u/s 341 IPC? 

(2) Whether the accused Kamal Seikh, on or about the same day, time and place, 

voluntarily caused grievous hurt to victim Dulal Mulla by means of sharp weapon, 

i.e. sword, thus, committing an offence u/s 326 IPC? 

(3) Whether the accused Kamal Seikh, on or about the same day, time and place, 

assaulted the victim Dulal Mulla, with such intention (or knowledge), and under 

such circumstances, that, if, by that act, the accused have caused the death of 

said victim Dulal Mulla, the accused would have been guilty of murder, thus, 

committing an offence u/s 307 IPC? 

 

DISCUSSIONS, DECISIONS & REASONS THEREOF – 

5) Heard arguments forwarded by the Ld. APP and counsel for the defence side. I have 

also gone through the materials available in the Case Record & the Case Diary. Thus, the 

charge is analyzed herein below in view of the materials available on record and the 

argument forwarded by both side. 

 

 Offence u/s 326 IPC  

6) To convict the accused Kamal Seikh u/s 326 IPC it must be proved that the 

accused voluntarily caused grievous hurt to victim Md. Dulal Mulla by means of sword So, 

the question that needs to be answered are – 

a) Whether the victim Dulal Mulla suffered grievous hurt by sharp weapon/sword? 
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b) Whether the accused Kamal Seikh caused the grievous hurt? 

 

Whether the victim Dulal Mulla suffered grievous hurt by sharp weapon/sword? 

7) I firstly examine the medical evidences to ascertain the type of injury sustained 

by the victim/injured. The injured was first taken for treatment at Gorubandha St. 

Dispensary & there he was treated by Dr. Saromai Saikia Bazbaruah, who deposed as PW-

9. PW-9 was working as MO & HO No.1 & at around 10:30 p.m. she examined Dullal 

Mulah on police requisition. She found multiple injuries on his back & neck, which were 

fresh in nature and caused by sharp weapon. According to the Medical Officer the injuries 

were grievous in nature. The patient (injured Dullal Mulah) was referred to Tezpur 

Medical College Hospital because of grievous nature of injury. Cross-examination revealed 

that in her report PW-9 has not written that it was on police requisition or mentioned the 

Police Case no. & GD entry no. PW-9 has also not written the word ‘fresh’ against the 

injury and nor mentioned the no. & sizes of the injuries. If we look at the evidences of the 

other witnesses it is clear that Dullal Mulah did sustain serious injuries in different parts of 

his body. PW1 Md. Nerea Alam Mulla stated that he saw cut injuries on the mouth, neck, 

back and four cut wounds on the waist. PW8 Sinaz Kazi saw cut injury on the neck of 

Dulal. Thus, though the Medical Report does not mention who identified the injured or it 

was in connection with which case, however, fact remains that the same Medical Report 

finds reflection in this case & the injuries on Dulla Mulah has been mentioned by the 

witnesses too. Thus, it is clear that the injured Dulla Mulah did sustain grevious injury by 

sharp weapon. 

 

Whether the accused Kamal Seikh caused the grievous hurt? 

8) I first take up the evidence of the victim/injured Dulla Mulah himself as he is the 

best witness in the case. He deposed as PW2 & stated that at around 9-30 p.m. when he 

went out to the nearby grocery shop in his motorcycle, he saw that the accused was 

carrying a sword. So, he asked the accused to go home but the accused came towards 
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him & threatened to kill PW2. Then the accused him on the neck  & mouth with the 

sword. Then he dealt four blows on the PW2’s back. PW2 raised hue & cry and two 

persons came and thereafter his son/PW1 came. The only other witness who saw the 

accused and the injured/PW-2 together is PW3 Md. Abdul Kadir. He deposed that the 

accused appeared from somewhere & asked him who is shouting. At that time Dulal/PW2 

appeared from somewhere and told that he was shouting & he went forward and asked if 

accused is going to beat him. At that, the accused also came forward towards Dulal. PW3 

thought that they might fight so he immediately went and informed the police. None of 

the other witnesses saw the incident or saw the accused and victim together. PW1 Md. 

Nerea Alam Mulla deposed that PW2 told him accused caused the injuries, however, all 

the other witnesses are hearsay witnesses.  

 

9) What appears from the evidences that there is variation as to how the accused 

and the injured met. PW2/injured claimed that when he went out in his motorcycle he 

saw that the accused was carrying a sword. So he asked the accused to go home but the 

accused came towards him & threatened to kill PW2 and stuck him with the sword and 

caused grievous injuries. On the other hand, PW3 Md. Abdul Kadir deposed that the 

accused appeared from somewhere & asked him who is shouting. At that time Dulal/PW2 

came & told that he was shouting & challenged the accused of he is going to beat him. 

Furthermore, as rightly pointed out by ld. Defence counsel, PW3 didn’t mention that the 

accused was armed with a sword. Though the Investigating Officer claimed that he 

recovered the sword from the latrine tank of the accused and the accused himself 

mentioned its location. However, when question was put by the Court it appeared that at 

time of recovery neither the accused was present and nor did he lead to the discovery. 

Furthermore, it also appeared that when the seizure was made and signature was taken it 

was not as per CrPC and one of the seizure witness was not even present at time of 

seizure. Thus, the evidences against the accused causing the injury is sketchy. 
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10) In view of the above discussions it appears that the prosecution failed to prove 

the guilt of the accused u/s 326 IPC beyond all reasonable doubt.  

  

Offence u/s 307 IPC 

11) To be convicted under this section, it has to be proved that the accused Kamal 

Seikh assaulted the victim Dulal Mulla with such intention (or knowledge), & under such 

circumstances, that, if, by that act, the accused have caused the death of said victim Dulal 

Mulla, the accused would have been guilty of murder. Thus, the following questions needs 

to be answered in affirmative to find the accused persons guilty u/s 307 IPC – 

 Whether the accused assaulted the injured Dulal Mulla? 

 Whether the accused assaulted with such intention (or knowledge), and under 

such circumstances, that if, by that act, the accused had caused the death of victim 

Dulal Mulla, he would have been guilty of murder? 

 

12) I have heard arguments forwarded by the Ld. APP and counsel for the defence 

side minutely & also have gone through the materials available in the Case Record & the 

Case Diary. As seen while discussing the offense u/s 326 IPC, the evidences forwarded by 

the prosecution witnesses was in adequate and prosecution failed to prove the case against 

the accused u/s 326 IPC beyond all reasonable doubt. Hence, the natural corollary would 

be that prosecution failed to prove the guilt of the accused u/s 307 IPC beyond all 

reasonable doubt. 

 

Offence u/s 341 IPC 

13) To be convicted u/s 341 IPC it must be proved that the accused Kamal Seikh 

restrained the victim Dulal Mulla. However, perusal of the evidences shows that the 

witnesses, including the victim and the complainant is completely silent regarding the 

accused restraining Dulal Mulla. Thus, I hold that the prosecution failed to prove the guilt 

of the accused u/s 341 IPC beyond all reasonable doubt.  
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14) For all the forgoing reasons I hold that the accused Kamal Seikh not guilty of the 

offences u/s 341/326/307 IPC. He is acquitted on benefit of doubt and set at liberty. Bail 

bond is cancelled and the bailor discharged.  

 

Judgment is sealed, signed and delivered on this the 28th February’2017. 

 

 

(Munmun B.Sarma) 

Asstt. Sessions Judge 

Tezpur, Sonitpur 

 

 


